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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MAZIN SALIH AL-HARBI, 
Petitioner, 



GEORGE W. BUSH, 
President of the United States, et al., 
Respondents. 



Civil Action No. 05-CV-1857 (CKK) 



RENEWED MOTION FOR PRESERVATION OF EVIDENCE 

Respondents allege that Petitioner Mazin Salih Al-Harbi (ISN #588) is deceased as a 
result of an apparent suicide, but to date, Respondents have failed to provide counsel with a 
death certificate, an autopsy report, or any other official documentation of Petitioner's death or 
the circumstances thereof. Counsel therefore persist in their habeas representation of Petitioner. 

Petitioner renews his request made initially by Motion dated October 20, 2005, for an 
Order compelling Respondents to preserve and maintain all evidence relating to his detention, 
the reasons for his detention, any interrogations of him, his treatment and potential mistreatment. 
In addition, Counsel now seeks additional relief, in the form of an Order that would also require 
Respondents to preserve and produce all evidence related in any way to Petitioner's alleged 
suicide, including but not limited to any alleged suicide note, video tapes showing Petitioner, 
death certificates, and any and all other evidence sufficient to test the veracity of any official 
documentation of death produced by Respondents.. 

The need for an independent investigation into Petitioner's alleged suicide is apparent; 
the nature of such an investigation will be addressed separately. What must be addressed now is 
the preservation of the evidence that will make an investigation possible. This relief is required 
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forthwith, to prevent the very persons and agencies who were responsible for Petitioner's 
detention, and who now claim that he died in their custody, from destroying or otherwise 
mishandling evidence that is necessary for a public determination of his status and their potential 
culpability. 

BACKGROUND 

Petitioner was or is a citizen of Saudi Arabia was taken into custody and held 
virtually incommunicado in Guantanamo Bay, Cuba. Petitioner was never charged with any 
crime, and was never able to examine any evidence against him. According to Respondents, on 
or about the morning of June 10, 2006, after spending years under these conditions, Petitioner 
committed suicide by hanging himself in his cell. 

From Petitioner's capture until his death, Respondents have had exclusive access to 

him, information concerning his apprehension and detention , treatment, state of mind, health, 

and now, his alleged death. It is crucial that a complete and accurate record of this evidence be 

preserved, so that, among other things, an independent investigation can proceed and Petitioner's 

family and this Court can learn the facts surrounding Petitioner's fate and make determinations 

regarding future legal action. The evidence to be preserved includes but is not limited to: videos 

and logs of Petitioner, especially in the 24 hours before and after his death, photographs, suicide 

notes, medical and mental health records, interrogation records, autopsy records, and any other 

documentary, photographic, video, or other records related to Petitioner or his detention or death 

in U.S. custody. Additionally, Counsel seeks the ISN numbers of the detainees in cells adjoining 

Petitioner's cell, so that they may be interviewed about the circumstances of his alleged death. 

1 . THIS COURT HAS THE INHERENT POWER TO ENTER THE 

PRESERVATION ORDER 

This Court is empowered to enter a preservation order when circumstances warrant it. 

Pueblo ofLaguna v. United States, 60 Fed. CI. 133, 138 n.8 (2004); see also United States v. 
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Philip Morris USA, Inc., 327 F.Supp. 2d 21, 23 (D.D.C. 2004). The court in Pueblo ofLaguna 
set forth a two-part test to determine when a preservation order should be issued. It required that 
the party seeking "a preservation order demonstrate that it is [1] necessary and [2] not unduly 
burdensome." Pueblo ofLaguna, 60 Fed. CI. At 138. 1 

A. A Preservation Order is Necessary 

The Court's intervention is necessary to determine whether Petitioner is alive or dead. 
If dead, the circumstances of his death will never be known unless evidence is preserved. 

There is legitimate concern that Respondents will intentionally dispose of relevant 
evidence. The FBI has documented efforts by the military to cover up the physical abuse of 
detainees. See Urgent Report, dated June 25, 2004, attached as Ex. A. An FBI e-mail confirms 
that unnamed individuals "observed numerous physical abuse incidents . . including] 
strangulation, beatings, placement of lit cigarettes into the detainees['] ear openings, and 
unauthorized interrogations." Id. at 2. Specific "cover-up efforts" were identified in the e-mail, 
but redacted before it was produced in litigation brought by the ACLU. Id. The New York Times 
has reported that the military's own investigation into detainee abuse was prejudiced because 
"crucial witnesses were not interviewed, documents disappeared, and at least a few pieces of 
evidence were mishandled." Tim Golden, "Army Faltered in Investigating Detainee Abuse," The 
New York Times, May 22, 2005, at Al, attached as Ex. B. 

The immediate preservation of evidence is critical to answering these 
disturbing questions. The answer, in turn, will bear upon the legal rights of Petitioner's 
survivors— if indeed he is dead— and may affect the future treatment of other detainees, at least 



Petitioner need not meet the requirements for a preliminary injunction. "[A] document preservation order 
is no more an injunction than an order requiring a party to identify witnesses or to produce documents in discovery." 
Pueblo ofLaguna, 60 Fed. CI. at 138 n.8. Although such pretrial and discovery orders take the basic form of an 
injunction (an order to do or not do something), courts need not observe the rigors of the four-factor analysis 
ordinarily employed in issuing injunctions. Jarallah Al-Marri v. Bush, Civ. No. 04-2035; see also Casey v. Planned 
Parenthood, 14 F.3d 848, 854 (3d Cir. 1994) (distinguishing such pretrial orders from injunctions). 
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some of whom are certain to be released, as so many others have been released, precisely 
because they never belonged in captivity at all. In these circumstances, a preservation order is 
necessary. 

B. A Preservation Order Would Not Be Unduly Burdensome 
The only other requirement for issuing a preservation order is easily met. As the District 
Court has found in a similar proceeding, "entering a preservation order [against Respondents] 
will inflict no harm or prejudice upon them." Jarallah Al-Marri v. Bush, Civ. No. 04-2035 (GK) 
The failure to preserve evidence, however, would prejudice the Petitioners and their family, not 
to mention a democratic people's understanding of their own government's behavior. Finally, no 
security issues are gravely implicated here; the evidence, once preserved, will be subject to the 
Protective Order. 
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CONCLUSION 

For the foregoing reasons, Petitioner prays that the Court compel the preservation of evidence. 
Dated: June 20, 2006. 



Respectfully submittec 
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EXHIBIT A 
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Army Faltered In Investigating Detainee Abuse 

By TIM GOLDEN (NYT) 2318 words 

Published: May 22, 2005 

Despite autopsy findings of homicide and statements by soldiers that two prisoners died after being 
struck by guards at an American military detention center in Bagram, Afghanistan, Army investigators 
initially recommended closing the case without bringing any criminal charges, documents and 
interviews show. 

Within days after the two deaths in December 2002, military coroners determined that both had been 
caused by "blunt force trauma" to the legs. Soon after, soldiers and others at Bagram told the 
investigators that military guards had repeatedly struck both men in the thighs while they were shackled 
and that one had also been mistreated by military interrogators. 

Nonetheless, agents of the Army's Criminal Investigation Command reported to their superiors that they 
could not clearly determine who was responsible for the detainees' injuries, military officials said. 
Military lawyers at Bagram took the same position, according to confidential documents from the 
investigation obtained by The New York Times. 

"I could never see any criminal intent on the part of the M.P.'s to cause the detainee to die," one of the 
lawyers, Maj. Jeff A. Bovarnick, later told investigators, referring to one of the deaths. "We believed 
the M.P.'s story, that this was the most combative detainee ever." 

The investigators' move to close the case was among a series of apparent missteps in an Army inquiry 
that ultimately took almost two years to complete and has so far resulted in criminal charges against 
seven soldiers. Early on, the documents show, crucial witnesses were not interviewed, documents 
disappeared, and at least a few pieces of evidence were mishandled. 

While senior military intelligence officers at Bagram quickly heard reports of abuse by several 
interrogators, documents show they also failed to file reports that are mandatory when any intelligence 
personnel are suspected of misconduct, including mistreatment of detainees. Those reports would have 
alerted military intelligence officials in the United States to a problem in the unit, military officials said. 

Those interrogators and others from Bagram were later sent to Iraq and were assigned to Abu Ghraib 
prison. A high-level military inquiry last year found that the captain who led interrogation operations at 
Bagram, Capt. Carolyn A. Wood, applied many of the same harsh methods in Iraq that she had 
overseen in Afghanistan. 
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Citing "investigative shortfalls," senior Army investigators took the Bagram inquiry away from agents 
in Afghanistan in August 2003, assigning it to a task force based at the agency's headquarters in 
Virginia. In October 2004, the task force found probable cause to charge 27 of the military police 
guards and military intelligence interrogators with crimes ranging from involuntary manslaughter to 
lying to investigators. Those 27 included the 7 who have actually been charged. 

"I would acknowledge that a lot of these investigations appear to have taken excessively long," the 
Defense Department's chief spokesman, Larry Di Rita, said in an interview on Friday. "There's no other 
way to describe an investigation that takes two years. People are being held accountable, but it's taking 
too long." 

Mr. Di Rita said the Pentagon was examining ways to speed up such investigations, "because justice 
delayed is justice denied." 

A spokesman for the Criminal Investigation Command, Christopher Grey, would not discuss details of 
the case, but played down the significance of the agents' early proposal to close it. He said that the 
investigation had been guided by a desire for thoroughness rather than speed, and that it eventually 
included more than 250 interviews around the world. 

"Case agents make recommendations all the time," Mr. Grey said. "But the review process looks at 
investigations constantly and points to other things that need to be completed or other investigative 
approaches." 

While the proposal to close the case was ultimately rejected by senior officials, documents show that 
the inquiry was at a virtual standstill when an article in The New York Times on March 4, 2003, 
reported that at least one of the prisoner's deaths had been ruled a homicide, contradicting the military's 
earlier assertions that both had died of natural causes. Activity in the case quickly resumed. 

The details of the investigation emerged from a file of almost 2,000 pages of confidential Army 
documents about the death on Dec. 10, 2002, of Dilawar, a 22-year-old taxi driver. The file was 
obtained from a person involved in the inquiry who was critical of the abuses at Bagram and the 
military's response to the deaths. 

The file presents the fates of Mr. Dilawar and another detainee who died six days earlier, Mullah 
Habibullah, against a backdrop of frequent harsh treatment by guards and interrogators who were in 
many cases poorly trained, loosely supervised and only vaguely aware of or attentive to regulations 
limiting their use of force against prisoners they considered to be terrorists. 

According to interviews with military intelligence officials who served at Bagram, only a small fraction 
of the detainees there were considered important or suspicious enough to be transferred to the American 
military prison at Guantanamo Bay, Cuba, for further interrogation. Two intelligence officers estimated 
that about 85 percent of the prisoners were ultimately released. 

Still, most new detainees at Bagram were hooded, shackled and isolated for at least 24 hours and 
sometimes as long as 72 hours, the commander of the military police guards at Bagram Capt 
Christopher M. Beiring, told investigators. Prisoners caught in infractions like talking to one another 
were handcuffed to cell doors or ceilings, often for half an hour or an hour, but sometimes for far 
longer. Interrogators trying to break the detainees' resistance sometimes ordered that they be forced to 
sweep the same floor space over and over or scrub it with a toothbrush. 
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The responsibility of senior officers at Bagram for carrying out such methods is not clear in the Army's 
criminal report. 

In several instances, the documents show Captain Wood and her deputy, Staff Sgt. Steven W. Loring, 
sought clarification about what techniques they could use. "Numerous requests for strict guidance on 
P.U.C. treatment have been voiced to the Staff Judge Advocate," Sergeant Loring said, referring to the 
detainees by the initials for Persons Under Control, "but no training has been offered." 

Major Bovarnick, the former legal adviser to the detention center, told investigators that the shackling 
of detainees with their arms overhead was standard operating procedure when he arrived at Bagram in 
mid-November 2002. On Nov. 26, after complaints from the International Committee of the Red Cross, 
he convened a group of military and C.I.A. officials at Bagram to discuss methods of interrogation and' 
punishment, including shackling to fixed objects. 

"My personal question then was, 'Is it inhumane to handcuff somebody to something?'" he said. 
Referring to his consultations with the two senior lawyers at Bagram, he added, "It was our opinion that 
it was not inhumane." 

After the deaths, officers who served at Bagram said, there was a similar debate over whether criminal 
charges were warranted. 

Military lawyers noted that the autopsies of the two dead detainees had found severe trauma to both 
prisoners' legs -- injuries that a coroner later compared to the effect of being run over by a bus. They 
also acknowledged statements by more than half a dozen guards that they or others had struck the 
detainees. But the lawyers and other officers did not press for a fuller accounting, two officers said in 
interviews. 

Instead, statements showed, they pointed to indications that both detainees had some existing medical 
problems when they arrived at Bagram, and emphasized that it would be difficult to determine the 
responsibility of individual guards for the injuries they sustained in custody. 

"No one blow could be determined to have caused the death," the former senior staff lawyer at Bagram, 
Col. David L. Hayden, said he had been told by the Army's lead investigator. "It was reasonable to 
conclude at the time that repetitive administration of legitimate force resulted in all the injuries we 
saw." Both Major Bovarnick and Colonel Hayden declined requests for comment. 

As late as Feb. 7 - nearly two months after the first autopsy reports had classified both deaths as 
homicides -- the American commander of coalition forces in Afghanistan, Lt. Gen. Daniel K. McNeill, 
said in an interview that he had "no indication" that either man had been injured in custody. 

General McNeill, who has since been promoted, declined repeated requests to clarify his remarks. 

In retrospect, the investigators* initial interviews with guards, interrogators and interpreters at the 
detention center appear cursory and sometimes contradictory. As transcribed, many of the statements 
are little more than a page or two long. 

Most of the guards who admitted punching the detainees or kneeing them in the thighs said they did so 
in order to subdue prisoners who were extraordinarily combative. But both detainees were shackled at 
the hands and feet throughout their time at Bagram. One of them, Mr. Dilawar, weighed only 122 
pounds and was described by interpreters as neither violent nor aggressive. Both detainees also 
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complained of being beaten and seemed to have trouble walking, some witnesses said. 

The early interviews also included statements by two of the interpreters that they had been so troubled 
chart fT 6 rt V1 ° r ° n S ° me mterr °g ators that the y «"* gone to the noncommissioned officer in 
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cen er's legal adv IS er, said he told Captain Beiring after the first death "that there ™ Id b n ^ sha klL 
to the ceiling ever again," the issue was largely ignored in the initial investigation. g 
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Chart/Photos: "Time Lag: Detainee Deaths and Military Investigations" 

519TH MILITARY INTELLIGENCE BATTALION 

July 2002 - The 519th M.I. Battalion arrives at the Bagram detention center in Afghanistan. 
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Jan. 2003 -- Interrogators from the battalion return home to Fort Bragg, N.C. The operations officer 
Capt. Carolyn A. Wood (left), is awarded a Bronze Star for meritorious service. 

March -- Personnel from the battalion deploy to Iraq. 

July - Personnel from the battalion take over interrogations at Abu Ghraib prison under the direct 
leadership of Captain Wood. u 

DETAINEE DEATHS 

otbeatfngsby ^ardf ~ ^"^ Habibullah m ' WQS at the Ba 8 ram detenlion center - H « dies after days 

?Z C r r 1 ° A f s f cond „ A /g han ^an Dilawar (left), is taken into custody. He dies after being shackled to 
the ceiling of his cell for much of five days. 

Dec. 8, 13 - Initial autopsy reports show both men were victims of homicide. 

INVESTIGATIONS 

Dec. 2002 - Military spokesmen at Bagram say the men died from natural causes. 

Dec. 12 - Lt. Gen Daniel K. McNeill, commander of allied forces in Afghanistan orders an 
investigation that finds serious problems at the detention center. 

Dec. 3 1 - The Army's Criminal Investigation Command conducts the last full interview of their initial 
inquiry into the deaths of the two men. Weeks later, they recommend that the case be cTos d w hot 
seeking charges against any of the soldiers. wiinoui 

April 1 5, 2003 --Bagram report is sent back by Criminal Investigation Command headquarters for 
many issues that "required additional work, pursuit, clarification or scrutiny." u 1 uaners *>r 

r™l"^ er R a reViCW ° f ! nvesti S ative shortfal,s " b y ^nior officials at the Criminal Investigation 
Command, the Bagram inquiry is assigned to the agency's headquarters. "'feauon 

Oct. 8 - The Army's criminal investigation ends, finding probable cause to charge 27 officers and 

taSmtSl^rEK^r r abUSeS 3t Ab u Ghmib by Lt> Gen " Anth0n y R - Jones find * that Captain Wood 
instituted methods at the Iraq, prison that were "remarkably similar" to those she applied at Bagram 

(Pg. 18) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



MAZIN SALIH AL-HARBI, 
Petitioner, 



GEORGE W. BUSH, 
President of the United States, et al., 
Respondents. 



Civil Action No. 05-CV-1857 (CKK) 



PROPOSED ORDER 

The Court, having considered Petitioners' Renewed Motion for Preservation Order, 
IT IS HEREBY ORDERED that the Motion is granted and Respondents are accordingly 
ordered to (1) produce to the Court official documentation of Al-Harbi's death; and (2) preserve 
and maintain all evidence relating to his death, his detention, the reasons for his detention, any 
interrogations of him, his treatment and potential mistreatment, along with any and all other 
evidence sufficient to test the veracity of any official documentation of death produced by 
Respondents. 



Dated: 



Colleen Kollar-Kotelly 
United States District Judge 



